story also illuminates ever so faintly an area of American history which appears to have been somewhat neglected-the process by which the constitutional prohibition of chattel slavery was translated into actual emancipation. It also furnishes an illustration of the way in which an undocumented and seemingly ill-founded historical assertion can, by dint of repetition, gain acceptance even by the Supreme Court. And, finally, it casts a revealing light on the legislative process in Congress a century ago-how a measure drafted in vague terms which made possible far-reaching developments undreamed of at the time was reported only orally, explained in one way in the house in which it originated and in an entirely different way in the other house, and passed without debate and with only the most casual attention in either chamber.
Such a purely historical inquiry can of course make no contribution to the decade-old controversy as to whether federal habeas jurisdiction over state convictions should be curtailed by statute. 6 That question is to be answered solely in the light of the present-day operation of the remedy. For that purpose, the intentions of the Congress of 1867 are irrelevant-particularly since Congress, by its inaction, may be said to have ratified the Supreme Court's expansion of the federal courts' powers in this field." on a number of slaves in the slave states still in the Union and in areas of the Confederacy not covered by the Emancipation Proclamation. Ratification of the thirteenth amendment was still some months distant.
On December 19, 1865, the day after the thirteenth amendment became effective 13 and shortly after the opening of the 39th Congress, the House passed without discussion a resolution directing its Committee on the Judiciary to inquire and report to the House, as soon as practicable, by bill or otherwise, what legislation is necessary to enable the courts of the United States to enforce the freedom of the wives and children of soldiers of the United States under the joint resolution of March 3, 1865, and also to enforce the liberty of all persons under the operation of the constitutional amendment abolishing slavery.
14 Some three weeks later, on January 8, 1866, the chairman of the House Judiciary Committee introduced a "bill to secure the writ of Habeas Corpus to persons held in slavery or involuntary servitude contrary to the Constitution of the United States." Referred to the Committee on the Judiciary, 15 the bill read:
Be it enacted ... that all persons who are held in slavery or involuntary servitude otherwise than for crime whereof they are convicted shall be discharged on Habeas Corpus issued by and returnable before any court or judge of the United States; and if the court or judge refuse the discharge the petitioner may forthwith appeal to the Supreme Court, which court if then sitting or if not at its next term shall hear the case on the first motion day after the appeal is docketed and discharge the petitioner if he shall appear to be held in slavery or involuntary servitude contrary to the constitution of the United States.' 6 Although introduced by its chairman, the bill was never reported out of the Judiciary Committee.' 7 Instead, a new measure was drafted and
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Habeas Corpus Act of 1867 combined with a totally unrelated measure for Supreme Court review of state judgments by writ of error.' The resulting combined bill, which with amendments became the statute of 1867, was introduced some four months later by Representative William Lawrence of Ohio and referred to the Judiciary Committee, on which he served. The section of the bill relating to habeas corpus 19 provided that "in addition to the authority already conferred by law," the federal courts "shall have power to grant the writ of habeas corpus in all cases where any person may be restrained of his or her liberty in violation of the Constitution, or of any treaty or law of the United States." 20 The bill did not speak, as did the three existing habeas corpus statutes, of "prisoners in jail"; it spoke instead of "any person ... restrained of his or her liberty," a phrase apt for describing an ex-slave held in bondage or peonage. 21 On July 25, three days before the close of the session, the bill, with amendments, was reported orally to the House and passed. 22 With a further trifling amendment, 23 it passed the Senate in the next session of Congress 24 and became law on February 5, 1867.25 the committee inquired whether the committee could not report the bill for immediate action by the House, saying: "It is a measure of great importance to many persons in my state." CONG. GLOBE, 39th Cong., Ist Sess. 135 (1866) .
18 H.R. 605, 39th Cong., 1st Sess. (1866). The measure relating to review by writ of error constituted § 2 of the bill (H.R. 605) and of the statute as enacted. Although this section makes no mention of the Judiciary Act of 1789, it in effect replaced § 25 of that act, the principal change being the deletion of the last sentence of that section reading: "But no other error shall be assigned or regarded as a ground of reversal in any case as aforesaid, than such as appears on the face of the record, and immediately respects the before mentioned questions of validity or construction of said constitution, treaties, statutes, commissions or authorities in dispute." See also notes 54 and 55 infra.
19 H.R. 605, 39th Cong., 1st Sess. § 1 (1866) (hereinafter referred to as "the bill"). 20 Section 1 of the bill was identical with those portions of the statute which are preceded by the numerals [1] , [3] , and [5] in the copy of the statute given in the Appendix. 21 It is important to note that the references to "prisoners" "in custody" in violation of the Constitution, found in the present statute, Judicial Code, 28 U.S.C. § 2841 (1964), did not appear in the 1867 act and that their presence in the law today is due to the apparently unnoticed handiwork of the compiler of the revised statutes. The point is of special interest in view of the erroneous references by the courts to "prisoners" and "custody" as being in the 1867 act. See note 65 infra. 22 The committee had on June 29 reported the bill orally, and the bill as amended had without discussion again been referred to the committee. CONG. GLOBE, 39th Cong., Ist Sess. 3501 (1866) States prior to the passage of this act." On the bill being reported orally to the House, a member inquired whether this proviso did not "cut off from the benefit of the writ of habeas corpus" a civilian taken into custody by the military authorities. To this Lawrence responded, "I think not.... This has no relation to that subject at all." He then explained the purpose of the bill, concluding with the statement that the bill "does not interfere with persons in military custody or restrain the writ of habeas corpus at all." The inquiring member was understandably not satisfied, but the bill passed without further discussion. CONG. GLOBE, 39th Cong., 1st Sess. 4151 (1866). As to the likely meaning of Lawrence's response, see text at note 34 infra. In the Senate, Senator Davis of Kentucky objected to "such immunity as is given to the military authorities by that bill from having persons taken under military arrest delivered from their custody, and their aggression by a writ of habeas corpus .... " In response, Senator Trumbull, who was reporting the bill as chairman of the Senate Judiciary Committee and who apparently was not entirely familiar with it, see notes 36-39 and accompanying text infra, at first declared that the proviso applied only to persons in the military service. On rereading the text of the proviso, however, he declared that its object was "not to interfere at all with any existing condition of persons held in confinement in consequence of the rebellion." Senator Davis being still unconvinced, the bill was, with Trumbull's consent, postponed until the next session. CONG. GLOBE, 39th Cong., 1st Sess. 4229-30 (1866) . 27 Inasmuch as Lawrence introduced the measure, subsequently reported the bill on behalf of the committee in the place of the committee chairman, and was the only member of the committee to speak on the bill, it may be assumed that he was its draftsman.
See CONG. GLOBE, 39th Cong., 1st Sess. 2723 Sess. (1866 .
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The resolution referred not to the liberty of "all person's" generally, but only to that of persons "under the operation of the constitutional amendment abolishing slavery." Although in the stress of debate Lawrence omitted this qualification, that he had it dearly in mind is apparent from his going on to say that the federal courts had been held to have no jurisdiction to enforce "the rights and liberties of such persons." (Emphasis supplied.) the district court of Kentucky, decided that there was no act of Congress giving courts of the United States jurisdiction to enforce the rights and liberties of such persons. In pursuance of that resolution of my colleague this bill has been introduced, the effect of which is to enlarge the privilege of the writ of hobeas [sic] corpus, and to make the jurisdiction of the courts and judges of the United States coextensive with all the powers that can be conferred upon them. It is a bill of the largest liberty, and does not interfere with persons in military custody or restrain the writ of habeas corpus at all.
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In thus explaining to his colleagues the purpose of a bill which the Supreme Court today accepts as having been intended to extend the federal habeas jurisdiction to state prisoners, the draftsman of the bill nowhere mentioned prisoners and spoke solely of jurisdiction "to enforce the rights and liberties" of persons just freed from slavery, whether by the earlier joint resolution relating to the wives and children of soldiers or subsequently by the thirteenth amendment. The bill was introduced, Lawrence declared, "in pursuance of" the House resolution of December 19th, which spoke exclusively of such persons and had no reference to prisoners, state or federal. Surely, without its closing sentences not only would Lawrence's statement afford no foundation for the view that the measure was intended to embrace state prisoners, but it would be extremely strong evidence that prisoners, whether state or federal, were not intended to be included. What then is the significance of Lawrence's closing phrases, which the Supreme Court, omitting all mention of Lawrence's express statement of the special and limited purpose of the bill, has declared "leave little doubt as to the breadth of [the bill's] intended scope"? 3 0
Lawrence's statement that the bill would "make the jurisdiction of the courts and judges of the United States coextensive with all the powers that can be conferred upon them," when viewed in the context of his immediately preceding statement about the lack of jurisdiction in the case of freedmen, raises doubt that he had state prisoners in mind at all; he may have intended to convey only that the lack of jurisdiction in the case of freedmen was to be corrected. The federal courts already had habeas jurisdiction of state prisoners in the two situations mentioned. The possibility of any other state prisoner being held in viola-29 CONG. GLOBE, 39th Cong., Ist Sess. 4151 (1866). 30 Fay v. Noia, 372 U.S. 391, 417 (1968). The citation of these phrases as unmistakable evidence of the purpose of the bill is especially perplexing since the opinion, in the preceding sentence, quotes the House resolution of December 19th, see CONG. GLOBE, 39th Cong., 1st Sess. 87 (1865), and expressly states that the measure was introduced "in response to" that resolution.
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tion of the Constitution as it then stood or of any federal law was so remote that it may well not have been present in his mind at all.
1
The words "it is a bill of the largest liberty," occurring in Lawrence's last sentence, are of special interest. In its desire to attribute marked significance to them, the Court saw fit to omit all mention of the military prisoner proviso 32 and to quote part of Lawrence's original sentence as a seemingly complete and independent statement; it accomplished this surgery by substituting a period for a comma. 33 If read in its entirety, Lawrence's last sentence may seem at first glance confused. But if one has in mind the then existing habeas corpus statutes, as he doubtless did, the meaning becomes clear. Persons in federal military custody already enjoyed the privilege of the writ of habeas corpus by virtue of the act of 1789, although there temporarily remained some persons for whom the privilege was still suspended. 34 While the bill specifically provided that it should not be applicable to such persons, their rights under the 1789 act, when the suspension would terminate, remained unaffected by the bill, which expressly preserved to the courts the habeas powers "already conferred by law." Thus it was a bill "of the largest liberty" because it extended the federal habeas jurisdiction to freedmen yet in no way constricted the existing federal habeas protection of federal prisoners.
In reporting the bill in the Senate the chairman of the Judiciary Committee, Senator Lyman Trumbull of Illinois, gave a quite different explanation of the purpose of the bill. Making no mention whatever of the House resolution pursuant to which the bill had been drafted and introduced, he said: States, and he ought to have in such a case the benefit of the writ, and we agree that he ought to have recourse to the United States courts to show that he was illegally imprisoned in violation of the Constitution or laws of the United States. 35 Trumbull's apparent ignorance of the purpose of the House bill and his improvisation on the Senate floor of a different explanation of the bill's significance are puzzling. They are explained by his having reported the bill at the request of a member of the House committee 36 in the closing hours of the session, probably without the bill having been considered in his committee, 37 and without having himself taken the time to inquire into its genesis in the House. 38 Presumably he simply drew from the face of the bill the explanation which he offered to the Senate. Subsequent to the enactment of the measure, however, he must have learned of the circumstances attending the framing and introduction of the measure in the House, for two years later he stated on the floor of the Senate that the measure had been enacted to aid the freedman. 39 35 CONG. GLOBE, 39th Cong., 1st Sess. 4229 (1866). 36 Trumbull himself stated: "I did not think there would be any objection to the bill. I received a note from one of the members of the Judiciary Committee of the House of Representatives requesting me to have the bill acted upon.... I do not think there is any just objection to it. I certainly should not wish to have it passed if there was." Ibid.
37 The bill had reached the Senate only on the preceding day, so that any consideration of the bill by the Senate Judiciary Committee could have taken place only on that day. Such consideration, if any, in the closing hours of the Senate was obviously perfunctory. At one point in his effort to satisfy the Senator who objected to the military proviso, Trumbull said: "It is a House bill; it was not prepared in the Senate; we considered the bill, and I am sorry that the Senator from Maryland [Mr. Johnson] is not here; he examined it in committee and is in favor of its passage." Ibid. Curiously, though Trumbull identified Johnson as the member of his committee most conversant with the bill, it was Johnson who, when the bill at the next session again came before the Senate, proposed an amendment on the floor, CONG. GLOBE, 39th Cong., 2d Sess. 730 (1867) , and who, in the discussion in 1868 on the proposed repeal of the provision which gave the right of appeal to the Supreme Court, see note 83 infra, seemed to have difficulty in distinguishing the statute in question from the contemporaneous statute strengthening the right of removal by federal officers of cases instituted against them in the state courts. CONG. GLOBE, 40th Cong., 2d Sess. 2096 Sess. (1868 .
38 His response to the member who interrogated him as to the military proviso is confused and self-contradictory. He had apparently anticipated no objection to the bill. CONG. GLOBE, 39th Cong., Ist Sess. 4229 (1866) . 39 In the 1868 Senate debate on the proposed repeal of the provision of the 1867 statute giving the right of appeal to the Supreme Court, Trumbull argued that the 1867 statute had no reference to persons in federal custody, stating: "The act of 1789 authorized the issuing of all such [habeas corpus] writs in cases where persons were deprived of their liberty under authority or color of authority of the United States. Why, then, was the act of 1867 passed? It was passed to authorize writs of habeas corpus to issue in cases where persons were deprived of their liberty under State laws or pretended State laws. It was the object of the act of 1867 to confer jurisdiction on the United States courts in cases not before provided for, and it was to meet a class of cases which was arising in the There were in both houses brief remarks on subsidiary features of the measure in addition to those made by its proponents. 40 In the remarks of the single member who discussed the measure in the House, there is no reference to its possible application to state prisoners and in the remarks of two Senators there are passages apparently indicating an understanding that it would apply to persons in state custody. But there is no indication that the measure was understood to make habeas corpus available to a state prisoner serving a sentence imposed after conviction.
The almost total lack of consideration of the measure in either house is remarkable if the act were intended to be broadly applicable because its provisions departed markedly from those of the existing habeas corpus statutes, raising questions which could not have rebel States, where, under pretense of certain state laws, men made free by the Constitution of the United States were virtually being enslaved, and it was also applicable to cases in the State of Maryland where, under an apprentice law, freedmen were being subjected to a species of bondage. The object was to authorize a habeas corpus in those cases to issue from United States courts ...." CONG. GLOBE, 40th Cong., 2d Sess. 2096 (1868 . 40 In the House, the member who had questioned the effect of the proviso excepting persons in military custody from the application of the measure complained that "it is exceedingly difficult for us to understand the scope of the bill," which was the last of fifteen measures reported by the Judiciary Committee in the hour allotted to it; and when the chairman of the committee asked unanimous consent for an additional hour's time, this member felt "compelled to object, from the fact that we have no opportunity to consider and understand the bills that are brought in here." CONG. GLOBE, 39th Cong., 1st Sess. 4151 (1866). In the Senate, Senator Davis of Kentucky said: "As I gather the contents of the bill as it was read, there is a provision to prevent a person that has been discharged by a United States court upon a writ of habeas corpus from being taken again by the authority of the State Courts or the State laws .... I am not satisfied that the provisions against rearrest by the State authorities are not altogether too stringent .... Id. at 4229. And at the next session of Congress, Senator Johnson of Maryland referred several times to prisoners confined in distant states; but the context indicates that he had federal prisoners in mind. Presumably, however, he understood the measure to include state prisoners as well. CONG. GLOBE, 39th Cong., 2d Sess. 730 (1867).
When the bill came up for final action in the Senate in January 1867, there was ample time for consideration since the session of Congress still had more than a -month to run. However, no one called attention to the bill's careless draftsmanship, which had caused the proviso relating to persons in military custody, applicable only to the section of the bill relating to habeas corpus, to be placed at the end of the section relating to Supreme Court review of state judgments and declared applicable to the entire act. That the confusion survives is evidenced in an account of the history of the appellate jurisdiction of the Supreme Court which includes the proviso in a reproduction of § 2. ROBERTSON & KmxRAM, THE JURISDICTION OF THE SUPREME COURT OF THE UNITED STATES 932-33 (2d ed.
Wolfson & Kurland 1951). Quite aside from the genesis of the bill and the draftsman's explanation of its purpose, its negligent draftsmanship and the indifference exhibited toward it by even the Senate Judiciary Committee make it difficult to believe that there was a congressional intention "to take up general revision of the habeas corpus jurisdiction" as is imputed in Bator, Finality in Criminal Law and Federal Habeas Corpus for State Prisoners, 76 HARv. L. REV. 441, 475 n.80 (1963). failed to arouse attention on close examination of its text.
4 ' Still more striking was the failure of any member to question the provisions for determination of issues of fact which were included in the bill but were totally absent from the 1789 and 1833 statutes and found only in minor part in the 1842 statute. In a completely novel provision, the 1867 bill set short time limits on the making of the return, with a hearing to be held within five days thereafter. Provision was made for denial of the allegations of the return under oath and for the amendment of the return "that thereby the material facts may be ascertained." The court was then to "proceed in a summary way to determine the facts of the case, by hearing testimony .... " But perhaps most surprising, if prisoners were embraced within the measure, was the failure to recognize that the new act overlapped the act of 1789. That act did not expressly state the grounds on which a person in federal custody could be discharged, but clearly he could be released if confined "in violation of the constitution, or any treaty of law of the United States. § 2241 (1964) , as if to make habeas corpus available to one in custody under the authority of the United States even if his custody is not in violation of the Constitution or laws.
43 Although the Judiciary Act of 1789 did not include habeas corpus proceedings among those which could be reviewed by the Supreme Court on writ of error ( § 22, 1 Stat. 84), the Court early held that it could nevertheless, in the exercise of its appellate jurisdiction, make use of its power to grant the writ of habeas corpus and the writ of certiorari (the latter writ being necessary to the exercise of the Court's jurisdiction and "agreeable to the principles and usages of law,') to discharge a prisoner where he was confined under order of a federal court. Ex parte Bollman, 8 U.S. (4 Cranch) 75 (1807). For the subsequent development of this procedure by the Court to include cases in which the confinement of the petitioner was not under order of a federal court but had been reviewed by a lower federal court on habeas corpus, see Oaks, The "Original" Writ of Habeas Corpus in the Supreme Court, 1962 SUPREME COURT RIv. 153, 165-207. 44 McCardle, having unsuccessfully sought release by habeas corpus from military imprisonment imposed by a military court acting under the Military Government Act of 1867, appealed to the Supreme Court on the basis of the 1867 habeas statute. The government moved to dismiss the appeal, contending that the 1867 statute was not intended to apply to persons in federal custody who were already covered by the 1789 statute. The Supreme Court found the 1867 statute applicable and held that the appeal was properly before it. Ex parte McCardle, 73 U.S. (6 Wall.) 318 (1868). Before the Court had announced its decision on the merits of the appeal, however, its appellate jurisdiction under the Such then is the congressional history of the measure-presentation without written report on the floors of both houses and enactment without discussion of its purposes in either house other than the explanation offered by the member reporting it, with its proponent in the Senate ignorant of both its genesis and of the explanation offered by its draftsman on the floor of the House. Although the Supreme Court has been able to find in this legislative history a clear congressional intention to create a novel form of federal review of state convictions, 45 it is impossible to speak confidently of the intent of even the two or three members of Congress most intimately concerned with enactment of the measure.
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Nor do we have, to throw light on the congressional intent, professional comment such as might be expected to have been forthcoming had the measure been regarded as important by the bar. Although the bill, having passed the House, remained awaiting Senate action for several months while Congress was in recess, a search of the legal peri- . 45 The Court asserts that the "legislative history" of the measure "lends support" to "this conclusion." Fay v. Noia, 372 U.S. 391, 416 (1963). The conclusion in question is not precisely identified, but seemingly the reference is to the statement, some lines earlier, that the measure "seems plainly to have been designed to furnish a method additional to and independent of direct Supreme Court review .... " The only item of the legislative history adduced by the Court is the inaccurate quotation, out of context, of two sentences in the obviously confused remarks of Lawrence in reporting the bill. See text at notes 30-33 supra. Neither sentence makes any reference to Supreme Court review, or to any alternative thereto. By contrast, Judge Wyzanski has concluded that "there was nothing in the avowed purpose or legislative history of the 1867 statute, which compelled the Supreme Court of the United States to interpret the statute as conferring upon United States District Judges authority to inquire whether a state court judgment by a jurisdictionally competent court rested upon any procedural step or substantive ruling violative of the Constitution of the United States." Geagan v. Gavin, 181 F. Supp. 466, 468 (D. Mass. 1960) . 46 In addition to the proceedings in Congress in connection with the enactment of the 1867 act, subsequent statements in Congress as to the purpose of the measure, like that of Trumbull, see note 39 supra, are to be found in the 1868 debate on the proposed repeal of the provision on the 1867 act conferring appellate habeas jurisdiction on the Supreme Court. These statements, like Trumbull's, were made in the course of an intensely partisan debate, and must be evaluated accordingly. It may be significant, how-,ever, that Representative Hubbard of Connecticut, who strongly denounced the proposed repealer, agreed with the statement made by Wilson, Chairman of the Judiciary Committee and sponsor of the repealer, that the purpose of the measure was to protect the -freedman from the apprentice and like laws of the former slave states. CONG. GLOBE, 40th ,Cong., 2d Sess. 2168 (1868). In the Senate, Buckalew of Pennsylvania, a Democrat, who ,delivered the principal speech in opposition to the repealer, declared that the 1867 -measure was an integral part of the Republican plan of military government of the South. Id. at 2125. For the lack of foundation for such a contention, see text at notes 67-78 infra. odicals of the day has failed to yield a single reference to the bill before or after its enactment. Contemporary treatises on habeas corpus accord the enactment perfunctory mention, with no comment on its purposes.
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In view of the meagerness of the congressional sources and of absence of professional comment, one must turn to the measure itself to determine whether it was the intent of the draftsman to create a new federal remedy of a scope far wider than he disclosed to his colleagues.
III. THE PURPOSE OF THE STATUTE: THE INTERNAL EVIDENCE
If one were drafting a statute in 1866 to extend the federal habeas jurisdiction to state prisoners, the most natural measure would have been a bill modeled upon the existing three habeas statutes relating specifically to "prisoners in jail" or, more simply, a bill merely deleting the existing provision restricting the federal habeas power to prisoners "in custody under or by colour of the authority of the United States." If, on the other hand, one had in mind both state prisoners and freedmen kept in bondage by their former masters, the most natural course would have been to draft two separate provisions; an unlikely approach would be a wholly novel formula which omitted the word "prisoner" and overlapped the existing provisions.
If, however, only ex-slaves were intended, why did not the measure specifically treat, as did the previous measure introduced by the chairman of the Judiciary Committee, persons "held in slavery or involuntary servitude"? Why use the more general phrasing of the Lawrence bill, "any person restrained of his or her liberty in violation of the constitution"? An explanation perhaps is to be found in the legislative developments in the former Confederate states in the months following the introduction of the earlier bill. The newly constituted legislatures of those states, following the example of the loyal state of Maryland, which had in 1864 concurrently abolished slavery and enacted oppres-47 Apparently the only treatise on habeas corpus in print at the time of the enactment of the measure was that of Hurd. When issued in a revised edition in 1876, it presented the 1867 statute, without comment, in a footnote. HuRD, A TRATISE ON PERSONAL LmERTY AND HABEAS CORPUS 135 (2d ed. 1876). Indeed, an exhaustive study of the federal judicial system published more than half a century later fails even to mention the statute. sive apprenticeship laws for Negroes, 48 were striving to impose a new bondage on the freedman by contract labor statutes carrying criminal penalties for breach of contract and by broadly phrased vagrancy and apprenticeship laws. 49 Quite possibly it was thought that one seeking relief through habeas corpus from detention under such vagrancy or contract labor statutes would find the broader phrase, "restrained of his liberty in violation of the constitution," more serviceable than the narrower "held in slavery or involuntary servitude."
Although the measure also spoke of restraint of liberty contrary to any "law" of the United States, it is doubtful that this indicated that state prisoners generally were meant to be protected. Other than the recently enacted Civil Rights Act there were no federal laws which protected the state criminal defendant, unless he had been acting under federal authority; and for that individual the act of 1833, providing not only federal habeas corpus but also the right of removal to the federal court, already furnished ample protection when reinforced by acts of 186350 and 1866.P1 On the other hand, to hold a freedman in restraint of his liberty under a state law discriminating against Negroes, as did the new legislation of the late Confederate states, was a violation of the Civil Rights Act; hence that law may well have been in the mind of the draftsman.
The reference in the bill to one restrained of his liberty in violation of "any treaty of the United States" is difficult to explain on any theory. It had of course no application to an ex-slave. As to a state criminal defendant, the act of 1842, passed expressly to make federal habeas corpus available to one acting for a foreign government, was still in force; no occasion for further protection had arisen. Thus there seems no reason for a reference to treaties if the bill contemplated only the ex-slave or the state prisoner. The likely explanation seems to be that, once violation of the Constitution and laws came to mind, the completion of the conventional triad followed almost automatically. It is perhaps significant that in drafting the amendments which were added when the bill was first reported by the Judiciary Committee, the draftsman omitted all reference to treaties in the three provisions in which he mentioned restraint of liberty "in contravention of the constitution or laws of the United States."
Even the possibility of a state prisoner being held in violation of the Constitution was remote. [Vol. 33:31 provision protective of the state criminal defendant against procedural injustice other than the prohibition against bills of attainder. No state conviction had ever been set aside by the Supreme Court on any ground other than that the statute creating the defendant's offense was an unconstitutional invasion of powers reserved to the national government or in conflict with exercise of the federal power. There was thus in effect no possibility of a state prisoner being held in violation of a constitutional procedural right. The extension of federal habeas corpus to state prisoners in 1833 and 1842 had been made in response to immediate necessity. Was the 1867 extension, by contrast, made in a vacuum, with not even a remote contingency in mind? 52 The Judiciary Act of 1789 gave the Supreme Court the authority to review as of right the constitutionality of a state statute on which a prosecution was founded, and there is no evidence that this procedure had been found unsatisfactory. 53 Indeed, the 1867 statute itself in its second section provided for the enlargement of the power of the Supreme Court in disposing of cases coming to it from the state courts on writs of error; 54 yet no one in the discussion in either house suggested a connection between the two sections. 55 Doubt that the statute was intended to enlarge federal review of state convictions increases when one reflects that the right of the state criminal defendant to have his conviction reviewed by the Supreme Court was already greater than that enjoyed by the federal criminal defendant. A person convicted of a federal crime, usually in a court presided over only by a district judge, had no right of appeal. 5 6 Not even the claim of 52 See text following note 82 infra for the lack of connection between the act and the adoption of the fourteenth amendment.
53 Even eight years after the passage of the statute, Mr. Justice Bradley, sitting as a circuit judge, on discovering that the language of the statute seemingly authorized the discharge by an inferior federal court of a state prisoner convicted under an unconstitutional statute, observed that "it might ... be a wise amendment of this law, to provide that in all cases after conviction, the party should be put to his writ of error to the supreme court of the United States." Ex parte Bridges, 4 Fed. Cas. 98, 106 (No. 1862) (C.C.N.D. Ga. 1875). (Emphasis added.) 54 In addition to the change mentioned in note 18 supra, the act authorized the Court to "proceed to a final decision . . . and award execution" instead of remanding the case to the state court. The original Judiciary Act ( § 25) had authorized this only in cases where the Court had on a previous occasion already remanded the case to the state court.
55 It seems incomprehensible that such a connection should not have been pointed out by the proponents of the measure if, as declared in the Noia opinion, the measure "seems plainly to have been designed to furnish a method additional to and independent of direct Supreme Court review of state court decisions .... " 372 U.S. 391, 416 (1963) .
56 The Judiciary Act of 1789 made no provision for appeal in criminal cases. The first such provision was made in the Act of March 3, 1879, ch. 176, 20 Stat. 354, providing for appeal from the district court to the circuit court in certain cases. However, by Act of April 29, 1802, ch. 31, § 6, 2 Stat. 159, it had been provided that the circuit court was empowered, upon division of opinion, to certify questions to the Supreme Court.
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The University of Chicago Law Review the federal defendant that the statute under which he was convicted was unconstitutional could be brought before the Supreme Court.
Furthermore, the 1867 statute was amended in the following year to withdraw from the Supreme Court the appellate jurisdiction given it by the statute. 57 The purpose of the amendment was to prevent the Supreme Court from passing upon the constitutionality of the Reconstruction Act of 1867.58 But that purpose could as easily have been accomplished by withdrawing the statutory appellate jurisdiction of the Court only in habeas proceedings instituted by persons in federal custody. If protection of the state prisoner were the purpose of the statute, why leave him at the mercy of the district judge 59 by depriving the Supreme Court of jurisdiction in all proceedings under the statute, and why neglect for nearly twenty years, until long after the occasion for withdrawal had passed, to restore his right of review by the Supreme Court?
60 Why did not Lawrence, or any other member of the sponsoring judiciary committees if he were concerned with protecting the state prisoner, object to the form of the amendment? Why did none of them, when the occasion had passed, move to restore the Court's jurisdiction?
If protection against state criminal proceedings were one of the purposes of the draftsman, it is surprising that he did not in some manner co-ordinate the text of the measure with the Civil Rights Act of 1866, which was contemporaneously reported by the House Judiciary Committee and enacted by Congress two weeks before the habeas measure was introduced. The Civil Rights Act, 6 ' several months before the fourteenth amendment passed Congress and more than two years before it was ratified, purported to confer citizenship on the Negro and to insure all citizens the equal protection of the laws. It provided, as protection against violation of its prohibitions by state authorities, a remedy more sweeping and more effective than habeas corpus-removal 57 "That so much of the act approved February five, eighteen hundred and sixty seven .. as authorizes an appeal from the judgment of the circuit court to the Supreme Court of the United States, or the exercise of any such jurisdiction by the Supreme Court on appeals which have been or may hereafter be taken, be, and the same is, hereby repealed." Act of March 27, 1868, ch. 34, § 2, 15 Stat. 44. 58 See note 44 supra. 59 Although the circuit court in each district consisted of the district judge and the Supreme Court justices "allotted" to the circuit, the increasing inability of the justices to leave Washington, owing to the press of business in the Court, resulted in the circuit court often being held by the district judges alone. But it is the novel provisions for speedy and summary disposition of issues of fact that raise the most crucial questions regarding the intent of the draftsman. In the then conventional pattern of the habeas corpus proceeding on behalf of a prisoner held pending trial, determination of issues of fact was almost unknown. The writ was addressed to the jailor, who made a return reciting whether he held the prisoner under authority of an arrest or a commitment after preliminary examination. Refusal to make a return, against which the 1867 act specifically provided, was virtually unknown. The making of a false return, specifically prohibited under penalty by the 1867 measure, was equally rare, so that there was no occasion for the prisoner to traverse the allegations of the return-a step for which the 1867 measure also made specific provision. The sole question before the court was the formal legality of the detention. There was thus no more occasion for the taking of testimony and summary ascertainment of "material facts" in the case of state than of federal prisoners, for whom no such provision had ever been found necessary. A plausible explanation of the provision for determination of fact which is consistent with the genesis of the bill is that the draftsman envisaged a habeas proceeding instituted on behalf not of a prisoner but of an ex-slave allegedly "restrained of his liberty" under an apprenticeship or contract labor statute. In such a proceeding 6 3 the desirability of provisions for the prompt making of a return by the employer and for punishing refusal to make a return or making a false return is self-evident. Equally self-evident is the propriety of the provisions for speedy determination of the issues of fact; the petitioner's right to discharge could not, as in the case of a prisoner under judicial commitment, be determined upon the face of the return. 64 In such a 62 Act of April 9, 1866, ch. 31, § 3, 14 Stat. 27. 63 The first proceeding instituted under the 1867 act was such a proceeding. See note 80 infra. 64 In the Noia opinion, it is stated that "provision for the trial of fact . . . had been left unmentioned in the previous statutes governing federal habeas corpus." 372 U.S. 391, 416 n.27 (1963) . The statute of 1842, however, had expressly provided for the trial of an issue of fact which could not be met by the jailer's return-whether the petitioners were in fact "subjects or citizens of a foreign state, and domiciled therein," and whether the act for which they were in custody had in fact been "done or omitted under any alleged right, title, authority, privilege, protection, or exemption, set up or claimed under proceeding, moreover, possible review by the Supreme Court-a review not available under the 1789 statute-would insure definition by that tribunal, rather than by local federal judges in the former slave states, of the meaning of the new constitutional prohibition of "involuntary servitude."
The measure, as already noted, nowhere speaks of the petitioner as being a "prisoner." '6 5 It does declare that a "proceeding against such person so alleged to be restrained of his or her liberty in any State court, or by or under the authority of any State, for any matter or thing" at issue in the habeas proceeding is void, not only pending the determination of the habeas proceeding but after the petitioner's discharge as well. The habeas proceeding under the 1867 act was thus intended to be a final resolution of the petitioner's right to freedom. The provision was a significant deviation from usual habeas proceedings by which a person who was entitled to discharge because he had been improperly arrested without a warrant was subject to rearrest on a warrant. 66 The finality of the decision under the 1867 act also supports the conclusion that the act was not drafted for the states' ordinary prisoners.
IV. THE STATUTE AND THE RECONSTRUCTION ACTS
During the period between the introduction of the bill in the House and its passage in the Senate, concern for the condition of freedmen, which was the sole preoccupation of the sponsors of the bill, was secondary to congressional interest in the political questions connected with the readmission of the representatives of the seceded states to Congress and the extension of the suffrage to the now free Negro population of those states. 67 There was also strong congressional interest in the probthe commission, or order, or sanction, of any foreign State or Sovereignty .
Act of Aug. 29, 1842, ch. 257, 5 Stat. 539.
65 Because the provisions of the 1867 statute are printed in the Revised Statutes in a section which also includes the provisions of the three previous habeas statutes, all of which used the term "prisoner," the whole section being made applicable only to "a prisoner in jail," REv. STAT. § 753 (1875), it is sometimes incorrectly stated that the 1867 statute used that term. Cf. Fay v. Noia, 372 U.S. 391, 452 (1963) . In Geagan v. Gavin, 181 F. Supp. 466, 468 (D. Mass. 1960) , the 1867 act is incorrectly stated to have conferred on the federal courts authority to grant habeas corpus to "a state prisoner 'in custody in violation of the Constitution ... of the United States.'" The word "custody" appears at two places in the 1867 statute: in the provision requiring that the petitioner for habeas corpus shall set forth, among other things, "in whose custody he or she is detained," and in the provision authorizing the Supreme Court, in connection with appeals to that Court under the act, to prescribe "regulations and orders, as well for the custody and appearance of the person alleged to be restrained of his liberty," as for other formal matters connected with an appeal to the Court. 67 Representation of those states and of the loyal former slave states in the House, and correspondingly their share in the electoral college, would be substantially increased [Vol. 33:31 lem of insuring the physical safety of loyal citizens, federal officials, volunteers connected with the Freedmen's Bureau, and Negro soldiers in the face of the hostile activities of many southern citizens and the unwillingness or inability of the newly reconstructed state governments to furnish protection. It was these problems which were responsible for the creation, early in the 39th Congress, of the Joint Committee of Reconstruction, which was shortly to draft the fourteenth amendment and the Reconstruction Act imposing military government on the states of the late Confederacy.
How distinct the special problem of affording the freedman a federal judicial remedy against oppressive apprenticeship and labor contract laws was from the larger problems of the political reconstruction of the rebel states appears clearly from the facts that the problems of reconstruction were not mentioned in congressional discussions of the habeas corpus bill and that reference was never made to the habeas corpus bill in the extensive congressional debates on the reconstruction measures. Nevertheless, the undocumented assertion has repeatedly been made that the 39th Congress enacted the habeas act to help the federal authorities in dealing with the resistance it anticipated to the reconstruction legislation. 6 This assertion has now found a place in the magisterial historiography of a Supreme Court opinion which stresses the supposed relation of the statute to the reconstruction program as throwing light on the purposes and scope of the statute. 6 9 by the necessity of giving full proportional weight to their whole populations in the next reapportionment, instead of as formerly a weight of only three-fifths to "other persons," unless, of course, the Constitution should in the meantime have been amended.
68 The assertion was originally made by an eminent historian of the Supreme Court and has since been repeated by respected commentators. See 2 WARREN, THE SUPREME COURT IN UNITED STATES HISTORY 465 (rev. ed. 1953 REv. 441, 475 n.80 (1963) ("There is no ciear indication what moved the Congress ... (though surely the underlying concern was the enforcement of the reconstruction legislation)"--the writer not only cites no source for the parenthetical statement but gives source material which seems to contradict it.); Brennan, Federal Habeas Corpus and State Prisoners; An Exercise in Federalism, 7 UTAH L. Rv. 423, 426 (1961) In none of the writings in which this historical statement is made is there any attempt at an explanation why the habeas statute was thought necessary or how it was expected to help the federal authorities in dealing with resistance to reconstruction. 70 No indication is given of the types of hostile state action, aside from those already amply provided against by the Civil Rights Act and legislation protecting federal officers, which were envisaged by the draftsman and against which the habeas statute would afford protection. The habeas remedy was useless as a protection against physical violence; it could be of value only in the case of a person charged with infraction of a state statute claimed to be violative of the Constitution. How minimal was this possibility would seem to be indicated by the fact that the first such reported case in the South did not arise until eight years after the enactment of the habeas statute, when reconstruction had been virtually completed.
7 1 No other reported case in which a person in state custody invoked the statute in any of the southern states during the reconstruction period has been found. To the extent that the possibility might be thought to exist, however, it had already been provided against by the Civil Rights Act.
anticipating resistance to its Reconstruction measures .... " Fay v. Noia, 372 U.S. 391, 415 (1963). No citation is given. It is also stated that the measure was "debated and enacted at the very peak of the Radical Republicans' power .... " Id. at 415. Insofar as the measure may be said to have been debated at all, the debate took place in the first session of the 39th Congress, while the moderates were still in control. Cf. 5 RHODES, A HisoRy OF THE UNrED STATES FROM THE COMPROMtISE OF 1850, ch. XXX (1904) . The postponement of the enactment of the measure to the second session, when the radicals assumed control, was purely coincidental. See text preceding note 25 supra. As to the lack of evidence that the Joint Committee on Reconstruction, which controlled the Radical Republicans' strategy, had any interest in the measure, see text at note 75 infra.
70 Warren states, without reference to authority, that the measure was "enacted by Congress for the protection of Federal officials and other loyal persons against adverse action by the Courts and officials in the late Confederate states." 2 WAsnEN, op. cit. supra note 68, at 466. But federal officers were already amply protected by existing legislation. It is possible that Warren's reference to "loyal men" is based on a statement in the government's brief in support of its motion to dismiss McCardle's appeal to the Supreme Court, see note 44 supra, that the purpose of the 1867 act was to "to protect loyal men in the rebel States from oppression under color of state laws administered by rebel officers; to protect especially those who had formerly been slaves .... " Ex parte McCardle, 73 U.S. (6 Wall.) 318, 322 (1867). Trumbull was one of the counsel for the government; hence it is interesting that, in stating the purpose of the 1867 statute in the Senate some months later, see note 39 supra, while mentioning ex-slaves he made no mention of "loyal men." If protection of loyal men was indeed intended, it is difficult to understand why the House committee delayed until the very end of the session in reporting the measure and why Trumbull himself acquiesced so readily in its going over to the following session, still five months in the future; the urgency of the need for additional protection of loyal men was repeatedly before Congress during the session and was the subject of several resolutions in both houses. It seems likely that the emphasis on "loyal men" was developed retrospectively, to convince the Court that it ought not come to the aid of the "rebel" McCardle. The "putative father" of the Civil Rights Act, 72 and the man who piloted it through Congress and over a presidential veto, was Senator Trumbull, the chairman of the Senate Judiciary Committee. Yet, when he was called upon a few months later to improvise an explanation of the purpose of the habeas bill, which his committee was reporting to the Senate at the request of the House committee, it did not occur to him to relate the bill to the recently enacted Civil Rights Act or to possible resistance to that act.
3
The Reconstruction Act, which became law over the President's veto on March 2, 1867, had been introduced in Congress the day before the habeas bill became law. It grouped the former Confederate states, Tennessee excepted, into five military districts. The commanding general of each district was specifically directed by the act "to protect all persons in their rights of person and property" and was empowered to punish all offenders and to "organize military commissions or tribunals for that purpose"; "all interference under color of State authority with the exercise of military authority" was declared to be "null and void." 74 Clearly the military governor did not require the aid of the federal courts in his district to procure the liberation of anyone imprisoned by state officials or state courts in an effort to resist reconstruction. There is no evidence that the Joint Committee on Reconstruction was even aware of the pendency of the habeas measure. Had the habeas bill come to the attention of that committee, its members would doubtless have insisted that it be modified to make clear that it had no application to persons who might be arrested by the military commissions. As it turned out, the habeas act, instead of aiding the military government in dealing with southern resistance, hindered it. By extending the habeas jurisdiction to the circuit courts, by reciting expressly the grounds on which the writ might be issued, by providing for a speedy return and a prompt hearing, and, most important, by investing the Supreme Court with a statutory appellate jurisdiction theretofore absent, the new statute actually gave aid to those who might be imprisoned by the military for resisting reconstruction. Inasmuch as the problems of reconstruction were prominently reported throughout 1866 and 1867, one would expect the passage of the habeas act to have been noted in the press had the act been related to those problems. But search has failed to yield any reference to it in the most likely media; 77 nor do the principal historians, in their examination of the contemporary sources, appear to have found mention of it. 78 In summary, the available contemporary data yield nothing whatever to connect the habeas act with the reconstruction legislation.
V. THE STATUTE AND THE FOURTEENTH AMENDMENT
The Noia opinion goes beyond the supposed connection of the habeas act with the anticipated resistance to reconstruction. It declares, without citation to sources, that in enacting the statute Congress "was planning the implementation of the post-war constitutional amendments" and that the statute was designed "for the vindication of the new constitutional guarantees.
' 79 As already seen, the statute was indeed drafted to implement the thirteenth amendment and, moreover, was promptly invoked for that purpose in the first case reported under it.80 procedure described in note 43 supra, and the following year, in Ex parte Yerger, 75 U.S. 423, 426 (1961) . In lieu of documentation of these and other equally positive assertions, the reader is assured that "anyone delving into the history of the times must be persuaded" that the congressional intentions were as stated. Ibid.
80 In re Turner, 24 Fed. Cas. 337 (No. 14247) (C.C.D. Md. 1867). This was a habeas corpus application made on behalf on an eleven year old Negro girl, an ex-slave, seeking "relief from restraint and detention" under which she was allegedly being held by her former master under the purported authority of an indenture of apprenticeship, executed by the girl's mother two days after the girl had been emancipated from slavery by the new constitution of Maryland. The ground of the petition was that the statute of Maryland regulating the indenturing of Negro apprentices, being more onerous than the corresponding statute relating to white apprentices, was repugnant to the Civil Rights Act of 1866 and was moreover unconstitutional as imposing involuntary servitude in violation of thethirteenth amendment. Mr. Chief Justice Chase, sitting at circuit, sustained the petition on.
That it could not have been intended to implement the fifteenth amendment is clear. 8 ' Could it have been intended to implement the fourteenth amendment's due process and equal protection clauses? 8 2
The contemporary sources furnish no evidence that such was the intention. Although the habeas bill was passing through the House at the very time that the fourteenth amendment, which also originated in the House, was also clearing that body, in the discussion of neither measure was reference made to the other. The Senate discussion of the two measures, both of which were considered in the closing weeks of the session, is equally devoid of such reference. The habeas bill was drafted by the House Judiciary Committee; the amendment was drafted by the Joint Committee on Reconstruction. The chairman of neither the House nor the Senate Judiciary Committees was a member of the Joint Committee on Reconstruction, nor was Lawrence, the putative draftsman of the habeas measure. Only one member of the House Judiciary Committee and two members of the Senate Committee were also members of the Committee on Reconstruction. 8 3 The habeas bill was introduced before the proposed fourteenth amendment had been considered by the Senate, 8 4 which, several weeks later, proposed important changes in it, to which the House agreed. 5 Neither in the proceedings of the Joint Committee on Reconstruction, 6 nor in the extended congressional debates upon the fourteenth amendment was both grounds, and ordered the petitioner released. The circumstances under which the child had been indentured, as set forth in Chase's opinion, are of interest. "Almost immediately" after the new state constitution went into effect on Nov. 1, 1864, "many of the freed people of Talbot County were collected together under some local authority, the nature of which does not clearly appear, and the younger persons were bound as apprentices, usually, if not always, to their late masters." 24 Fed. Cas. at 339.
81 The fifteenth amendment was not proposed by Congress until two and a half years after the introduction of the habeas measure in Congress, and two years after its enactment. Chronology aside, the habeas corpus remedy of course has no specific relevance to the problem of enforcing the right to vote. 82 The express statement that the statute was "passed to implement the fourteenth amendment's 'due process' and 'equal protection' clauses" is made in Note, 
